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DATA EXCHANGE AGREEMENT FOR THE DISTRIBUTION

OF INTRALATA MESSAGE DETAIL AND/OR THE

SETTLEMENT OF INTRALATA MESSAGE REVENUE

BETWEEN PACIFIC BELL TELEPHONE COMPANY d/b/a AT&T CALIFORNIA

AND

«CLECLegalName»
This Agreement for the Distribution of IntraLata Message Detail and Settlement of IntraLata Message Revenue between Pacific Bell Telephone Company d/b/a AT&T California (“AT&T CALIFORNIA”), a California corporation, and  «CLECLegalName» (“Customer”), an Oklahoma corporation (collectively “the Parties”), is entered into this _____ day of ________________,  2006.
WHEREAS, Customer is a reseller of AT&T CALIFORNIA’s tariffed local access services; and

WHEREAS, Customer has requested AT&T CALIFORNIA to act as its Centralized Message Distribution Service (“CMDS”) host for distribution and/or settlement of intraLATA messages between Customer and other providers of local exchange service; and 

WHEREAS, AT&T CALIFORNIA has agreed to provide distribution and/or settlement services for intraLATA messages as set forth in this Agreement;  

NOW, THEREFORE, in consideration of the mutual promises contained herein and other good and valuable consideration, the Parties hereby agree as follows:

1.
Definitions
1.1
“AT&T CALIFORNIA” - As used herein, AT&T CALIFORNIA means Pacific Bell Telephone Company d/b/a AT&T California (and previously referred to as “SBC California”), the applicable AT&T-owned ILEC doing business in California.

1.2
“Bellcore Client Company” means AT&T CALIFORNIA and any Bell Operating Company as defined in Section 153 of the Communications Act of 1934, as amended.

1.3
“CMDS Host” means the Bellcore Client Company that acts on behalf of a LEC to  distribute and settle end user message detail through CMDS to other participating LECs.

1.4
“California 900 Messages” means 900 calls transported by AT&T CALIFORNIA pursuant to Schedule Cal.P.U.C. No. A.9.5.3 but which are billed to a Customer Subscriber.

1.5
“California 976 Messages” means 976 calls transported by AT&T CALIFORNIA pursuant to Schedule Cal.P.U.C. No. A.9.5.2 but which are billed to a Customer Subscriber.

1.6
“Calling Card and Third Number Settlement” (“CATS”) means that part of CMDS which is a mechanized computer process used to maintain records regarding intercompany settlements through which revenues collected by the billing company are distributed to the originating company.

1.7
“Calling Card Message” means an intraLATA call where the charges are billed to a telecommunications line number based calling card issued by a LEC.

1.8
“Centralized Message Data System I” (“CMDS”) means the industry-wide data collection system located in Kansas City, Missouri, which handles the daily exchange of toll message details between participating telephone companies.  CMDS toll message detail is defined as Collect, Calling Card and Third Number Billed Messages that are originated in one company and billed by another company.

1.9
“Collect Message” means an intraLATA call where the charges are billed to the called end user who is not a subscriber of the Transporting LEC.

1.10
“Customer Subscribe” means an end user who has authorized Customer to provide the end user with local exchange service in California or who has billed an intraLATA call to a telecommunications calling card based on a California telephone number issued by Customer.

1.11
“Local Access and Transport Area” (“LATA”) are those designated areas approved by the United States District Court for the District of Columbia in United States of America v. American Telephone and Telegraph Company, et al., Civil Action Nos. 74-1698 and 82-0192.

1.12
“Local Exchange Carrier” (“LEC”) means a carrier authorized to provide local, exchange access and intraLATA toll services.

1.13
“LEC Subscriber” means an end user who has authorized a LEC other than Customer to provide the end user with local exchange service or who has billed an intraLATA call to a line number based telecommunications calling card issued by a LEC other than Customer.

1.14
“Message” means a Collect Message, Calling Card Message and/or Third Number Billed Message as those terms are defined herein.

1.15
“Non-CATS Message” means an intraLATA Collect Message, Third Number Billed Message, and/or Calling Card Message that originates, terminates and bills within the same Bellcore Client Company territory.

1.16
“Third Number Billed Message” means an intraLATA call where (i) the charges are billed to a telephone number that is not the originating or terminating telephone number, and (ii) the billed telephone number is serviced by a LEC other than the Transporting LEC. 
1.17
“Transporting LEC” means the LEC authorized by the end user originating the call to provide the end user with local exchange service.

2.
Scope of Agreement
2.1
Commencing on the effective date, AT&T CALIFORNIA shall provide intraLATA message distribution and revenue settlement services as described in this Agreement, subject to any applicable tariffs.

2.2
This Agreement includes the following Exhibits which are incorporated herein by this reference:

2.2.1
Exhibit A - Rate Schedule

2.2.2
Exhibit B – Reciprocal Non-Disclosure Agreement
2.3
Except as expressly provided otherwise, the definitions set forth in Section 1 above shall govern all parts of this Agreement.

2.4
The Parties shall file this Agreement by Advice Letter with the California Public Utilities Commission (“CPUC”) within 14 days of executing this Agreement.  The Parties acknowledge that this Agreement is subject to changes or modifications directed by the CPUC or any other duly constituted governmental authority with appropriate jurisdiction.  The Parties shall comply with any legal and all regulatory requirements necessary to effectuate this Agreement, including, but not limited to, any additional tariff filings.

3.
Description of Services
3.1 AT&T CALIFORNIA shall provide message collection and distribution on behalf of Customer for all intraLATA Messages originating  outside of  Customer’s network  and which  are  billed to Customer Subscribers in California.

The Messages may be received through CMDS, from one of the other LECs for which AT&T CALIFORNIA has agreed to act as the interfacing company in the distribution and settlement of intraLATA Messages, or from AT&T CALIFORNIA for Messages originating within AT&T CALIFORNIA’s network. AT&T CALIFORNIA shall forward rated Messages to Customer via a daily feed of unrated call detail records agreed upon by the Parties.  AT&T CALIFORNIA shall forward Unbillable Messages and Uncollectible Messages as defined in Subsection 4.5 below, via a daily feed of unrated call detail records agreed upon by the Parties.  All message detail shall be in EMR industry standard format agreed upon by the Parties and shall be exchanged at agreed upon intervals.  AT&T CALIFORNIA shall also provide revenue settlement for all such Messages; provided, however, that revenue settlement for Non-CATS Messages shall only be provided by AT&T CALIFORNIA with those LECs that AT&T CALIFORNIA has executed an agreement covering the settlement of  Non-CATS Messages.  AT&T CALIFORNIA shall provide Customer with a list of all such LECs upon request.  

3.1.1 
AT&T CALIFORNIA shall assign a shared Regional Accounting Office (“RAO”) code to be used by Customer. The RAO code will direct all Messages through CMDS to AT&T CALIFORNIA.  AT&T CALIFORNIA shall distribute all Messages to Customer or its designated agent.

3.1.2
AT&T CALIFORNIA shall also collect and distribute certain interconnection/access records that are agreed upon in writing by the Parties.

3.2
AT&T CALIFORNIA shall record all 900 and 976 calls transported by AT&T CALIFORNIA pursuant to Schedule Cal.P.U.C. Nos. A.9.5.3 and A.9.5.2 respectively that originate from a Customer Subscriber’s telephone number. AT&T CALIFORNIA shall rate the California 900/976 messages and forward all such messages to Customer via the direct daily feed of call detail records described in Subsection 3.1 above.  The message detail shall be in EMR industry standard format agreed upon by the Parties and shall be exchanged at agreed upon intervals.

3.3
AT&T CALIFORNIA shall provide message distribution on behalf of Customer for all intraLATA Messages originating within Customer’s network and which are billed to LEC Subscribers.  Customer shall forward such Messages to AT&T CALIFORNIA for distribution directly to the billing LEC when the billing LEC is a LEC for which AT&T CALIFORNIA has agreed to act as the interfacing company in the distribution and settlement of intraLATA Messages, or retention by AT&T CALIFORNIA when AT&T CALIFORNIA is the billing LEC, or distribution through CMDS to other billing LECs.  Customer  shall forward Rejected Messages, Unbillable Messages, Uncollectible Messages, Recharges  as defined in Section 4.3 below, to AT&T CALIFORNIA.  All message detail shall be in EMR industry standard format agreed upon by the Parties and shall be exchanged at agreed upon intervals.  AT&T CALIFORNIA shall also provide revenue settlement for all such calls; provided, however, that revenue settlement for Non-CATS Messages shall only be provided by AT&T CALIFORNIA with those LECs that AT&T CALIFORNIA has executed a Non-CATS Settlement Agreement.  AT&T CALIFORNIA shall provide Customer with a list of all such LECs upon request.

3.4
The exchange of message detail from Customer to AT&T CALIFORNIA shall be by magnetic tape or by transmission as agreed upon by the Parties.  Customer may pack records by RAO or leave the records unpacked. Records that are not packed in accordance with the packing and editing requirements set forth in Exhibit B -CMDS Packing and Editing Requirements shall be subject to a Message Packing charge as set forth in Section 4 below and Exhibit A - Rate Schedule. 

3.5
AT&T CALIFORNIA  and  Customer  shall  exercise  good  faith  efforts  to  bill  and  collect  all  amounts  due from its 

Subscribers for Messages distributed under this Agreement.  AT&T CALIFORNIA and Customer warrant that the billing and collection for Messages distributed under this Agreement shall be at a performance level no less than the party uses for the billing of its own local exchange services, which in no event shall be inconsistent with generally accepted industry standards of operation for the provision of billing and collection services. AT&T CALIFORNIA and Customer further agree that the billing and collection process for Messages distributed under this Agreement shall comply with all relevant legal, regulatory and legislative authorities.  Customer further agrees that the billing and collection services performed for California 900/976 Messages shall comply with CPUC Decision No. 91-03-021 and Decision No. 96-02-072.  AT&T CALIFORNIA and Customer agree to work together to determine whether blocking access to 900/976 numbers is necessary in the event fraudulent use from a Subscriber’s line is suspected. 

3.6
To the extent contemplated by this Agreement, AT&T CALIFORNIA shall compensate the Transporting LECs for Messages originating outside of Customer’s network. 

3.7
Requests by Customer for changes to existing services and/or the provision of new services shall be handled on an individual case basis. 

4.
Settlement for Services and Messages
4.1
Customer shall pay a one-time set-up charge as set forth in Exhibit A - Rate Schedule, within 10 days of the effective date of this Agreement.

4.2
For Messages and California 900/976 Messages collected by AT&T CALIFORNIA and distributed to Customer as set forth in Section 3.1 above, Customer agrees to pay AT&T CALIFORNIA the charges set forth in Exhibit A – Rate Schedule and agrees that AT&T CALIFORNIA shall calculate the amount due based on the following formula:

Rated Value of Customer Messages and California 900/976 Messages

+
Rejected/Unbillable/Uncollectible Messages

-
Recharges

+
AT&T CALIFORNIA Message Processing Charge

+
AT&T CALIFORNIA Message Conversion Charge

+
AT&T CALIFORNIA Replacement Tape Fee

+
AT&T CALIFORNIA Consulting/Training Fee

+
AT&T CALIFORNIA Monthly Charge 

-
Customer Billing Charge
---------------------------------------------------------------

= Amount Due AT&T CALIFORNIA
4.3
As used in Subsection 4.2 above the following terms are defined as set forth below:

4.3.1
Rated Value of Customer Messages and California 900/976 Messages means the total computed charges for Messages and California 900/976 Messages billed to Customer Subscribers based on the Transporting LECs schedule of rates including applicable foreign state taxes.

4.3.2
Rejected Messages means the rated value of Messages and California 900/976 forwarded by Customer to AT&T CALIFORNIA as set forth in Section 3.3 above, that failed to pass the edits within the CMDS system and were returned to AT&T CALIFORNIA.

4.3.3
Unbillable Messages means the rated value of Messages and California 900/976 Messages forwarded by Customer to AT&T CALIFORNIA as set forth in Section 3.3 above, that were not billable to a LEC Subscriber because of missing information in the billing record or other billing error, not the result of an error by LEC or LEC’s CMDS Host, that are returned to AT&T CALIFORNIA through CMDS or directly from a LEC for whom AT&T CALIFORNIA is the CMDS Host.

4.3.4
Uncollectible Messages means the rated value of Messages and California 900/976 Messages forwarded by Customer to AT&T CALIFORNIA as set forth in Section 3.3 above, that were billed by LECs to subscribers that are unpaid, have been debited to final write-off by LEC and have been returned to AT&T CALIFORNIA through CMDS or directly from a LEC for whom AT&T CALIFORNIA is the CMDS Host.

4.3.5
Recharges means the rated value of California 900/976 Messages billed to a Customer Subscriber but which Customer adjusts off the Subscriber’s bill consistent with the allowable adjustments set forth in AT&T CALIFORNIA Tariff Schedule Cal.P.U.C. No. 9.5.3.C.4.d (1),(2),(3).  Recharges shall be returned to AT&T CALIFORNIA on the next scheduled CMDS transmission following the issuance of the adjustment to the Subscriber and shall be in EMR industry standard format as agreed upon by the Parties. Customer acknowledges that AT&T CALIFORNIA shall be recoursing all such Recharges to the underlying provider of the information service being adjusted.  Customer agrees to reasonably cooperate with AT&T CALIFORNIA in response to requests from the underlying information provider for additional information concerning an adjustment issued by the Customer.

4.3.6
AT&T CALIFORNIA Message Processing Charge means the Message Processing Rate set forth in Exhibit A - Rate Schedule times the number of Messages, including Rejected, Unbillable and Uncollectible Messages, forwarded to the Customer.  The Parties shall agree upon those interconnection/access records to be included in this calculation.  Messages for which AT&T CALIFORNIA is the Transporting LEC shall not be included in the calculation.

4.3.7
AT&T CALIFORNIA Message Conversion Charge means the Message Conversion Rateset forth in Exhibit A - Rate Schedule times the number of Messages, including Rejected, Unbillable and Uncollectible Messages, forwarded to the Customer that require conversions from or into a format other than EMR.  The Parties shall agree upon those interconnection/access records to be included in this calculation.

4.3.8
AT&T CALIFORNIA Replacement Tape Charge means the Replacement Tape Rate set forth in Exhibit A - Rate Schedule times the number of magnetic tapes that AT&T CALIFORNIA recreates or resends to Customer at Customer’s request.

4.3.9
AT&T CALIFORNIA Consulting/Training Charge means the Consulting/Training Rate set forth in Exhibit A - Rate Schedule times the number of hours of consulting and/or training that AT&T CALIFORNIA provides Customer, at Customer’s request, to assist or support Customer’s data exchange processes.

4.3.10
AT&T CALIFORNIA Monthly Charge as set forth in Exhibit A - Rate Schedule. 

4.3.11
Customer Billing Charge means the Customer Billing Rate, as set forth in Exhibit A - Rate Schedule times the number of  Messages, excluding Rejected, Unbillable and/or Uncollectible Messages, forwarded to Customer.

4.4
For Messages forwarded to AT&T CALIFORNIA by Customer for distribution as set forth in Section 3.3 above, Customer agrees to pay AT&T CALIFORNIA the charges set forth in Exhibit A - Rate Schedule and agrees that AT&T CALIFORNIA shall calculate the amount due based on the following formula:

Rated Value of LEC Messages 

+
Unbillable/Uncollectible Messages

-
AT&T CALIFORNIA Message Processing Charge

-
AT&T CALIFORNIA Message Packaging Charge 

-
AT&T CALIFORNIA Message Conversion Charge



-
LEC Billing Charge
---------------------------------------------------------------

= Amount Due Customer

4.5
As used in Subsection 4.4 above the following terms are defined as set forth below:

4.5.1
Rated Value of LEC Messages means the total computed charges for Messages billed to LEC Subscribers based on the Customer’s schedule of rates including applicable foreign state taxes.

4.5.2
Unbillable Messages means the total rated value of Messages forwarded by AT&T CALIFORNIA to Customer as set forth in Section 3.1 above that were not billable to a Customer Subscriber because of missing information in the billing record or other billing error, not the result of an error by Customer, that are returned to AT&T CALIFORNIA by Customer.

4.5.3
Uncollectible Messages means the total rated value of Messages forwarded by AT&T CALIFORNIA to Customer as set forth in Section 3.1 above that were billed by Customer to subscribers that are unpaid, have been debited to final write-off by Customer and have been returned to AT&T CALIFORNIA by Customer.

4.5.4
AT&T CALIFORNIA Message Processing Charge means the Message Processing Rate set forth in Exhibit A - Rate Schedule times the number of Messages, including Unbillable and Uncollectible Messages, forwarded to AT&T CALIFORNIA by  Customer.  The Parties shall agree upon those interconnection/access records to be included in this calculation.  Messages for which AT&T CALIFORNIA is the Transporting LEC or the billing LEC shall not be included in the calculation.

4.5.5
AT&T CALIFORNIA Message Packaging Charge means the Message Packaging Rate set forth in Exhibit A - Rate Schedule times the number of Messages, including Unbillable and Uncollectible Messages, forwarded to AT&T CALIFORNIA by Customer that fail to comply with packing and editing requirements set forth in Exhibit B - CMDS Packing and Editing Requirements.  The Parties shall agree upon those interconnection/access records to be included in this calculation.

4.5.6
AT&T CALIFORNIA Message Conversion Charge means the Message Conversion Rate set forth in Exhibit A - Rate Schedule times the number of Messages, including Rejected, Unbillable and Uncollectible Messages, forwarded to AT&T CALIFORNIA by the Customer that require conversions from or into a format other than EMR.  The Parties shall agree upon those interconnection/access records to be included in this calculation.

4.5.7
LEC Billing Charge means the total computed billing charges for all LECs forwarded Customer Messages for billing, including AT&T CALIFORNIA.  The billing charges related to each LEC (calculated by multiplying the LEC’s billing rate times the number of  Messages, excluding Unbillable and Uncollectible Messages, forwarded to that LEC) are added together.

4.6
Within 15 business days following the end of each calendar month, AT&T CALIFORNIA shall provide Customer with the following documents:

4.6.1
Non-CMDS Outcollects Report in the form of Exhibit C, as modified by AT&T CALIFORNIA over time, that calculates the Amount Due AT&T CALIFORNIA as set forth in Subsection 4.2;

4.6.2
Non-CMDS Incollects Report in the form of Exhibit D, as modified by AT&T CALIFORNIA over time, that calculates the Amount Due Customer as set forth in Subsection 4.4; 

4.6.3
An invoice setting forth the net amount due either AT&T CALIFORNIA or Customer based on netting the Amount Due AT&T CALIFORNIA and Amount Due Customer (the “Invoice”). 

4.7
The Party owing the net amount due as set forth in the Invoice shall have 22 days from receipt of the Invoice to pay the net amount due penalty free.  Payments shall be made by check unless otherwise agreed by the Parties.

4.7.1
If the due date falls on a Saturday, Sunday or bank holiday, the due date shall be the first non-holiday day following such Saturday, Sunday or bank holiday.

4.7.2
Any payment received after the due date shall be subject to a Late Payment Charge.  The Late Payment Charge shall be the portion of the Amount Due AT&T CALIFORNIA received after the payment date times a late factor.  The late factor shall be a 0.05% daily charge, not compounded, or as otherwise mandated by regulatory or governmental authorities.  Any Late Payment Charge shall be included in the next applicable payment.

4.7.3
Should Customer dispute any portion of the amount due, Customer shall notify AT&T CALIFORNIA in writing of the nature and basis of the dispute as soon as possible and prior to the due date.  The Parties shall use their best efforts to resolve the dispute prior to the due date.
5.  
Taxes
5.1
Customer shall be responsible for payment of all sales, use or other taxes of a similar nature imposed on AT&T CALIFORNIA’s performance of services under this Agreement.  Should any federal, state or local jurisdiction determine that any sales, use or other taxes (including interest penalties and surcharges thereon) are due by AT&T CALIFORNIA, as a result of AT&T CALIFORNIA’s performance of any obligation under this Agreement which have not been paid by Customer, and to the extent AT&T CALIFORNIA has been so notified by such federal, state or local jurisdiction, AT&T CALIFORNIA will so advise Customer.  Customer agrees to be liable for any such tax, interest, penalty and surcharge, but retains the right to protest the assessment.  If Customer disagrees with any assessment of any additional tax, penalty, surcharge and/orinterest due by AT&T CALIFORNIA, as a result of AT&T CALIFORNIA’s performance of any obligation under this Agreement, Customer shall, at its option and expense (including payment of any such assessment prior to final resolution of the issue), have the right to seek a ruling as to the applicability of any such tax or to protest any assessment and participate in any legal challenge to such assessment, but shall be liable for any tax, penalty, surcharge and interest ultimately determined to be due.  AT&T CALIFORNIA shall, when requested by Customer and at Customer’s expense, cooperate with Customer in any such proceeding, protest or legal challenge.
6.  
Term
6.1
This Agreement shall become effective upon approval by the CPUC and shall remain in full force and effect until terminated as provided for in this Agreement.

7.
Amendments:  Waivers 

7.1
This Agreement may be modified or additional provisions may be added by written agreement signed by or on behalf of both Parties.  No amendment or waiver of any provision of this Agreement and no consent to any default under this Agreement shall be effective unless the same shall be in writing and signed by or on behalf of the Party against whom such amendment, waiver or consent is claimed.  In addition, no course of dealing or failure of any Party to strictly enforce any term, right or condition of this Agreement shall be construed as a waiver of such term, right or condition.

8.
Assignments
8.1
This Agreement shall not be assigned by either Party without the prior written consent of the other Party hereto, which consent shall not be unreasonably withheld, except that without such consent this Agreement may be assigned to the successor of either Party, to an affiliate of such Party or to a person, firm or corporation acquiring all or a controlling interest in the business assets of such Party, provided that such assignment without consent shall not relieve the assigning Party of its obligations and shall only be effective if the assignee agrees in writing to assume all the assignor’s obligations under this Agreement.  This Agreement shall be binding upon and shall inure to the benefit of the successors and assigns of the Parties.

9.
Compliance With Laws
9.1
All terms, conditions and operations under this Agreement shall be performed in accordance with, and are subject to, all applicable state and federal, legal and regulatory requirements of all duly constituted authorities.
10.  
Governing Law
10.1
This Agreement shall be governed by the local law of the State of California.

11.
Limitation of Liability
11.1
Each Party’s liability to the other  (as distinct from a Party’s obligation to pay for services settled under this Agreement) for any loss, cost, claim, injury, liability or expense in connection with the activities set forth in this Agreement shall be limited to the amount of direct damages actually incurred.  Neither party shall be liable to the other for any indirect, incidental, special, reliance or consequential damages of any kind, including (without limitation) damages for lost profits, regardless of the form of action, whether in contract, indemnity, warranty, strict liability, or tort, including (without limitation) negligence of any kind.

11.2
Notwithstanding the provisions set forth in Section 11.1 above, AT&T CALIFORNIA’s liability for any loss, cost, claim, injury, liability or expense, including reasonable attorneys’ fees, in connection with any act(s), or omission(s) in its performance of this Agreement shall be limited to the total charges assessed by AT&T CALIFORNIA during the most recent three month period for the services provided in this Agreement. 

12.
Indemnification
12.1
Each Party (the “Indemnifying Party”) shall indemnify and hold harmless the other Party (“Indemnified Party”) from and against any loss, cost, claim, liability, damage or expense, including reasonable attorneys’ fees, to third parties, relating to or arising out of negligence or willful misconduct by the Indemnifying Party, its employees, agents or contractors in the performance of this Agreement or the failure of the Indemnifying Party to perform its obligations under this Agreement.  In addition, the Indemnifying Party shall, to the extent of its obligations to indemnify hereunder, defend any action or suit brought by a third party against the Indemnified Party.

12.2
The Indemnified Party shall notify the Indemnifying Party promptly in writing of any written claims, lawsuits or demand by third parties for which the Indemnified Party alleges that the Indemnifying Party is or may be responsible under this Paragraph and tender the defense of such claim, lawsuit or demand to the Indemnifying Party.  The Indemnified Party also shall cooperate in every reasonable manner within the defense or settlement of such claim, demand or lawsuit.  

12.3
The Indemnifying Party shall not be liable under this Paragraph for settlements or compromises by the Indemnified Party of any claim, demand or lawsuit unless the Indemnifying Party has approved the settlement or compromise in advance or unless the defense of the claim, demand or lawsuit has been tendered to the Indemnifying Party in writing and the Indemnifying Party has failed to undertake the defense. 

13.
Force Majeure
13.1
Neither Party shall be held liable for any delay or failure in performance of any part of this Agreement from any cause beyond its control and without its fault or negligence, such as acts of God, acts of civil or military authority, government regulations, embargoes, epidemics, war, terrorist acts, riots, insurrections, fires, explosions, earthquakes, nuclear accidents, floods, strikes, power blackouts, volcanic action, or other major environmental disturbances, unusually severe weather conditions, inability to secure products or services of other persons or transportation facilities, or acts or omissions of transportation common carriers.

14.
Termination
14.1  
Either Party may terminate this Agreement on 30 days written notice to the other Party if any regulatory, judicial or legislative action does not allow for continuation of the settlement process as contemplated herein; provided, however, that if in the reasonable opinion of either Party’s legal counsel the regulatory, judicial or legislative action conflicts with the settlement process provided under this Agreement, that Party may terminate this Agreement upon the effective date of the regulatory, judicial or legislative action.  The terminating Party shall provide written notice of its intention to terminate. 

14.2
In the event of breach of any material provision of this Agreement by either Party, including but not limited to the nonpayments of amounts due, and the breaching Party fails to cure such breach to the non-breaching Party’s satisfaction within 30 days of receiving notice of the breach, the non-breaching Party may, at its sole discretion, terminate this Agreement and be entitled to pursue all available legal and equitable remedies for such breach.

14.3
Either Party may, upon 90 days written notice to the other Party, terminate this Agreement for any reason.

15.
Confidentiality and Publicity
15.1
The Parties acknowledge that this Agreement contains commercially confidential information that may be considered proprietary by either or both Parties.  The Parties further agree that all confidential or proprietary information disclosed by either Party during the negotiation and term of this Agreement shall be protected by the Parties in accordance with the terms of Exhibit E - Reciprocal Non-Disclosure Agreement.

15.2
Except as otherwise provided in this Agreement, neither Party shall publish or use the other Party’s name, language, pictures or symbols from which the other Party’s name may be reasonably inferred or implied in any advertising, promotion or any publicity matter relating directly or indirectly to this Agreement without the express written permission of the other Party.

16. 
Audits and Examinations
16.1
As used herein “Audit” shall mean a comprehensive review of services performed under this Agreement; “Examination” shall mean an inquiry into a specific element or process of services performed under this Agreement.  Upon 60 days written notice by the Requesting Party to the Non-Requesting Party, the Requesting Party shall have the right to audit and examine, during normal business hours and at reasonable intervals to be mutually determined, the Non-Requesting Party’s records, books and documents, as may reasonably contain information relevant to the operation of this Agreement; provided, however, neither Party may perform more than one Audit and/or more than one Examination of the other Party under this Agreement in any 12-month period.  Within the above-described 60-day period, the Parties shall reasonably agree upon the scope of the Audit or Examination, the documents to be reviewed, and the time, place and manner in which the Audit or Examination shall be performed.

16.2
Each Party shall bear its own expenses occasioned by the Audit or Examination, provided that the expense of any special data extraction shall be borne by the Requesting Party.  Within the above-described 60-day period, the Parties may also agree that, in lieu of an Audit or Examination by the Requesting Party, the Non-Requesting Party shall conduct an internal review and provide the Requesting Party with the results of that review; as a further alternative, the Requesting Party may request that an Audit or Examination be conducted by an outside auditor.  In the event of such outside Audit or Examination, the Requesting Party shall pay the fee of the outside auditor.  In the event that the Non-Requesting Party requests that the Audit or Examination be performed by an outside auditor, the Requesting Party shall select and instruct such outside auditor in accordance with the above agreed-to procedures, and the costs shall be shared equally by the Parties.

16.3
Where the Parties agree that an Audit or Examination discloses error(s), the Non-Requesting Party shall, in a timely manner, undertake corrective action for such errors(s).  All information received or reviewed by the Requesting Party or its authorized representative in connection with the Audit or Examination is to be considered confidential and is not to be distributed, provided or disclosed in any form to anyone not involved in the Audit or Examination or the resolution of its findings (which may include any dispute resolution proceedings, including but not limited to mediation or judicial proceedings), nor is said information to be used for any other purposes.  All information received or reviewed by the Requesting Party or its authorized representative in connection with any Audit or Examination that the requesting Party desires to distribute, provide or disclose in any dispute resolution proceeding shall be subject to protective arrangements as reasonably agreed to by the Parties.  The Non-Requesting Party reserves the right to require any non-employee who is involved directly or indirectly in any Audit or Examination or the resolution of its findings as described above to execute a non-disclosure agreement satisfactory to the Non-Requesting Party.

17.
Dispute Resolution
17.1
In the event of any disputes between AT&T CALIFORNIA and Customer with respect to the terms and conditions of this Agreement, or any subject matter referred to in or governed by this Agreement, such disputes shall be settled as follows, except for disputes in which a Party seeks injunctive relief or must file suit in order to avoid expiration of the applicable statute of limitations.

17.2
Escalation Procedures - All disputes between the Parties shall be escalated through normal business procedures to a Intercompany Review Board consisting of one representative from each company at the vice-presidential level (or at such lower level as each Party’s vice-president may delegate).  Each Party has the right to request and, upon agreement of the other Party, to review any materials it deems pertinent to the dispute.  The Intercompany Review Board shall consider any material submitted to it by either Party. Not to exceed 60 days from the date the dispute arises, each Party shall state in writing when it has received all materials it desires to review, and 30 days thereafter the Intercompany Review Board shall state in writing to the Parties the extent to which it has resolved the dispute.  Both Parties agree to negotiate resolution of such problems in good faith.

18.
Survival

18.1
Provisions contained in this Agreement that by their sense and context are intended to survive the expiration or termination of this Agreement shall so survive.

19.
Notices
19.1
Except as otherwise provided herein, all notices or other communication hereunder shall be deemed to have been duly given when made in writing and delivered in person or deposited in the United States mail, postage prepaid, return receipt requested and addressed as follows:

	NOTICE CONTACT
	CUSTOMER CONTACT
	AT&T CALIFORNIA CONTACT

	NAME/TITLE
	«NoticesName»/ «NoticesTitle»
	Contract Management

ATTN: Notices Manager

	STREET ADDRESS
	«NoticesAddress1»
«NoticesAddress2»
	311 S. Akard, 9th Floor

Four AT&T Plaza

	CITY, STATE, ZIP CODE
	«NoticesCity», «NoticesState» «NoticesZip»
	Dallas, TX 75202-5398

	FACSIMILE NUMBER
	«NoticesFax»
	214-464-2006


19.2
If personal delivery is selected to give notice, a receipt of such delivery shall be obtained.  The address to which notices or communications may be given to either Party may be changed by written notice given by such Party to the other pursuant to this Section.

20.  
Entire Agreement 

20.1
This Agreement, including all Exhibits and subordinate documents attached to or incorporated herein by reference, together constitute the entire Agreement between the Parties, and supersede all prior oral or written agreements, representations, statements, negotiations, understanding, proposals, and undertakings with respect to the subject matter hereof.

Exhibit A

RATE SCHEDULE

Set-Up Charge

$4,250.00

AT&T CALIFORNIA Monthly Charge

$600.00 per month

AT&T CALIFORNIA Message Processing Rate

$.014 per message

AT&T CALIFORNIA Message Packaging Rate

$.011 per message

AT&T CALIFORNIA Message Conversion Rate

ICB

AT&T CALIFORNIA Replacement Tape Fee

$50.00 per tape

AT&T CALIFORNIA Consulting/Training Fee

$80.00 per hour

LEC Billing Rate

Varies per LEC

Customer Billing Rate

$___ per message

Exhibit B
RECIPROCAL NON-DISCLOSURE AGREEMENT

1.
General
It is recognized by the Parties, that during the negotiation and term of this Agreement, AT&T CALIFORNIA and Customer will exchange information from time to time which is confidential to Customer or AT&T CALIFORNIA.

2.
Identification of Confidential Information Covered by This Exhibit
The types or categories of information intended to be covered by and protected under these paragraphs shall only include information specifically designated and stamped "Proprietary" or "Confidential" and provided by one Party to the other Party (hereinafter, "Confidential Information").

3.
Handling of Confidential Information
Except for information not subject to the terms and conditions herein because of its prior disclosure or permitted or consented disclosure as described below, Confidential Information of one Party ("Disclosing Party") that is possessed by the other Party ("Receiving Party"), shall be treated in accordance with the following terms and conditions.

a.
The Receiving Party shall put in place and strictly enforce (using all of its prerogatives, including dismissal of contractors) procedures to ensure that its employees, contractors or agents are aware of and fulfill the obligations under this Exhibit E to hold the Disclosing Party's Confidential Information in confidence.

b.
Confidential Information described above shall, consistent with the terms herein, be held in confidence by the Receiving Party and its employees, contractors or agents, shall be treated with the same degree of care as the Receiving Party would treat its own Confidential Information and, consistent therewith, shall not be disclosed to third persons but may be disclosed to agents who have a need for it; shall be used only for the purposes stated herein; and may be used or disclosed for other purposes only upon such terms and conditions as may be mutually agreed upon by the Parties in writing.

c.
Each Party agrees to give notice to the other Party of any demand to disclose or provide Confidential Information of said other Party to any Third Party, under lawful process, prior to disclosing or furnishing such Confidential Information, and the Receiving Party agrees to reasonably cooperate if the Disclosing Party deems it necessary to seek protective arrangements.

4.
Information not Subject to Handling Restrictions
Notwithstanding any other provision of this Agreement to the contrary, Confidential Information shall not be deemed confidential or proprietary and the Receiving Party shall have no obligation to prevent disclosure of such Confidential Information if such Confidential Information:

a.
Is already known to the Receiving Party;

b.
Is or becomes publicly known, through publication, inspection of the product, or otherwise and through no wrongful act of Receiving Party;

c.
Is received from a Third Party without similar restriction and without breach of this Exhibit;

d.
Is independently developed, produced, or generated by Receiving Party;

e.
Is furnished to a Third Party by the Disclosing Party without a similar restriction on the Third Party's rights; or

f.
Is approved for release by written authorization of the Disclosing Party.

5.
Return or Destruction of Confidential Information

Upon request, the Receiving Party will return all Confidential Information to the Disclosing Party or destroy all such Confidential Information.

6.
Obligations to Maintain Confidentiality - Duration

The obligations to maintain confidentiality of received Confidential Information set forth in Paragraph 3 shall survive expiration of the Agreement of which this Exhibit is a part by a further term of three years.
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